Challenges to civ-mil cooperation in building the Rule of Law in stabilisation and reconstruction operations

In 1999, foreign troops were running the prison in one of the districts in Kosovo. Police from the same country had recently arrived and taken over active police duties but had left the prisons to be managed by the military. Young men, 17 years old, who had probably never seen a prisoner before, ran a prison facility with Serbs accused of war crimes against the Albanian population and Albanians accused of arson and murder of Serbs and Serb properties. They had had no training, there were no set rules.

I worked for the United Nations High Commissioner for Human Rights. I was the third person in the UN administration in that district and the only lawyer on the civilian side. I had been sent to the district to advise the new UN administration and to monitor the courts. However, within a matter of days, my office had become a one-stop-shop for complaints from the local population about pending evictions, threats from former KLA fighters, economic crimes ands girl trafficking, but also questions from military about permissible investigation methods, compensation for land appropriation for use by KFOR, applicable law in Kosovo, the running of prisons, demarcation of borders and the investigation of war crimes.  

One day, a police told me in confidence that he had seen the military treat the prisoners in a way that he considered unacceptable. The windows of the police station looked down onto the courtyard where the prisoners were made to go outside. Somehow, the military had not realised they could be seen.

The police, with whom I had developed a good working relationship, did not want to report to the general. Coming from the same country, he was afraid he would be accused of disloyalty and face repercussions back home. It was the kind of treatment you would probably consider abusive. He asked me to take up the case. I called the legal advisor of the general and explained him what had happened. Within minutes, the general called me back. He asked me what he should do and how credible my sources were. We had a trusted relationship. I had dinner with him twice a week. The general investigated the situation and four men were sent home for disciplinary sanctions the next day. The Red Cross was engaged to develop prison rules and monitor the situation.

This was 10 years ago. What is the relevance of this story today? 

First, it shows that in stabilisation operations, building the rule of law is priority number one from day one. I probably belong to the ‘Rule-of-Law First School, in the description of Isabelle Duyvensteyn. The Rule of Law is key to the success of the military mission as well as the civilian efforts. Secondly, the story shows the complexity of what makes up the rule of law. Thirdly, it illustrates the complex relationship between foreign and local civilian and military actors in building the rule of law in stabilisation operations. 

I would like to briefly touch on these three aspects. 

The rule of law should be priority no. one from day one. In the words of Paddy Ashdown, who served as High Representative in Bosnia-Herzegovina:

“In the history of post-conflict reconstruction, there are no mistakes more regularly made or more dearly paid for than failing to dominate the security space immediately after the fighting has stopped and failing to transitioning this into the rule of law in the months which follow. If there was just one golden principle for this phase it would be that the rule of law must be item one, priority one, from day one.”

I cannot agree more. Today, in Kosovo, we are picking up the pieces of the rule of law void that was created ten years ago. Today, the EU is trying to set up a police and justice mission in Kosovo to build the rule of law. Only now the rule of law has gained the priority it should have had in 1999. Today, the EU is trying to grapple with some of the same issues that existed ten years ago. In Afghanistan, only now, eight years after the intervention, the EU is conducting a country-wide assessment to map the situation. 

Why am I referring especially to the early phase of an operation? Because the immediate aftermath of war offers a powerful momentum of goodwill, of hope, a momentum for change. In the immediate aftermath of war, when the fighting stops, the population has high expectations from a foreign intervention. The first expectation is security: basic security at the human level, providing some semblance of law and order, and securing the territory. A failure to provide basic security, to have laws and enforce them, a failure to protect the population against the societal or political violence that unavoidably follows the end of war, can result in the population turning away from or resenting foreign forces and foreign civilian assistance. 

Yet, in Kosovo and Iraq, to mention but two examples, we failed to provide that sense of security.

When I arrived in Kosovo from having been evacuated to Macedonia during the bombing campaign, we were 50.000 NATO plus Russia troops and a handful of civilian UN staff. Serbian security forces had left. There were no UN police. Within a matter of days, Albanian KLA fighters had filled the void. They could do so largely unchallenged. Within days, revenge killings of Serbs and intimidation of moderate Albanians had started and security deteriorated rapidly. Most could do so with impunity. Serbs were unprotected and had to flee Kosovo en masse and lost their property. NATO was unprepared and untrained for a civil war but oriented towards a conventional threat from Serb forces. However, the biggest challenge was the unconventional threat from paramilitary forces. To this, there was no military solution. NATO troops responded by trying to perform basic police tasks. Some contingents managed better than others. In some cities KFOR patrolled winding narrow streets with tanks. This was not effective and even undermined the credibility of NATO as a military force. NATO became a laughing stock.

Charles Call, analysing how to construct justice and security after war in seven situations, identifies what he calls the near universal emergence of new forms of violence in the wake of war. War ends but violence does not. Violence transforms. Particularly new forms of common criminality occur. Call distinguishes three types of violence that rise after a ceasefire or peace agreement has been reached: Political violence, social violence and economic violence. 

From my experiences in East Timor and Kosovo, I believe it is important to have some form of what I will call, in analogy to Joris Voorhoeve, rule by law, and the capability to enforce this law, from day one. In practice, however, NATO and UN troops are too often prepared to fight the war-time enemy and equate security with ending the war or maintaining a ceasefire. Yet, primary needs for security require providing everyday security and preventing new forms of violence. Therefore, foreign interventions should deploy adequate forces to deal with such violence in order to have a basis upon which to build the rule of law. Being able to handle violence immediately following war creates goodwill among the local population and establishes legitimacy of the foreign intervention. In East Timor, we were better capable of doing this. The Australian stabilisation force was well-prepared and equipped to deal with the militia threat and resistance quickly evaporated. This created trust among the local population. An active and visible presence of INTERFET, as the Australians were known, in outlying areas allowed people to return to their villages and start rebuilding their lives. Most Timorese militia, who could have been spoilers, quickly fled over the border with Indonesia.

If there is a lack of trusted local security forces or police, there is an argument, in my view, to temporarily impose basic law enforcement from outside, including by military actors. But these security forces should be properly prepared for this particular task. 

The examples from the ground also highlight the complexity of what the rule of law is. It is not merely setting up courts, training judges and lawyers, creating clarity about applicable law, making new laws, building or reforming judicial institutions, having procedures for arrest, detention and review, running prisons, training and transforming security forces, law and order and political accountability of security forces. The rule of law entails all of these elements. And all at the same time.

These tasks except training military forces are civilian tasks. But in a stabilisation operation, as Kosovo amply demonstrates, on the civilian side, the UN or other civilian actors are often not prepared to build the rule of law from day one. Unlike the military, who can be on the ground quickly, civilians need time to get themselves organised. Too often, civilian actors lack clarity about basic issues pertaining to law, operational policing capability or the political will to enforce the law against certain spoilers, who may be perceived the winners of the war. Local capacity may be absent. In East Timor, when the UN arrived, there were six lawyers on the island.  Some had barely completed their legal training. Out of necessity, one was appointed as a judge, one a prosecutor, one a defence lawyer, one a legal advisor to the SRSG who drafted the laws and two were assigned for investigation purposes. 

Priority in a stabilisation operation is to know what the applicable law is. Knowing the applicable law is the basis for building rule by law and the rule of law. It sounds obvious but is not in countries emerging from war. In Kosovo and East Timor, the UN had executive powers and thus had to answer this question itself. In both cases, the issue was highly contentious. In both cases, the UN decided that existing law must continue to apply, in accordance with human rights standards. 

In East Timor, however, Indonesian law was seen as occupation law but the alternative was traditional unwritten procedures or Portuguese colonial law. The former the UN were hesitant to apply and the latter no Timorese lawyer was trained in. The few Timorese lawyers were trained in Indonesian law, which was based on the colonial Dutch legal codes and thus a form of civil (Roman continental) law. In order to build the newest member of the United Nations, we applied Dutch colonial law. And it was quite racist against the indigenous people, for whom the law still used the derogatory term ‘inboorlingen.’

As a Dutch, I found myself in the unique situation that I had overnight become an expert of Dutch colonial law, which I had to try to explain to my UN colleagues and our Timorese counterparts. However, most police and foreign military forces in East Timor, had a background in common law, and applied their own procedures. Also, some of the diaspora of East Timorese lawyers, whom we wanted to engage in rebuilding East Timor, had trained at Australian universities in common law. Portuguese police, however, understood the basic tenets of the Roman legal codes as their system was based on that too but lacked the language skills and the willingness to apply anything but their own Portuguese procedures. This lead to difficulties in, for instance, gathering evidence in such a way that it was admissible before the courts. 

The new Criminal Procedure Code, which was written by the UN to replace the existing laws, became a mix of common and civil law partially because the head of the drafting team happened to be an American lawyer who did not respect nor understand Roman continental law. When it had finally been adopted, the new criminal procedure was largely ignored by the Timorese that were being trained as judges, prosecutors and defence lawyers, as well as by the international judges that were later infused into the justice system. It lacked any and all legitimacy, I am afraid to say, because I worked hard on it too.

In Kosovo, there existed a strong judicial culture. But at the end of the NATO bombing campaign there was no judiciary left to speak off: a combination of the old courts and judges that had been removed by the Milosevic regime minus the Serb judges and the parallel justice system run by the KLA. Albanian judges refused to apply Serb law, which the UN had decided would be the law of the land. The UN was hesitant to apply Albanian law, Kosovo being formally a part of Serbia. Yet, many laws were discriminatory against Albanians or totally outdated. Half a year into the mission, the UN had to give in to popular demand and declare the Albanian laws, which had been adopted when Kosovo was an autonomous province of Serbia, applicable. However, this law was haphazard, in Albanian, and not familiar to anyone within the international community who were in charge of running the interim administration in Kosovo.

When criminals were arrested by NATO troops, the practical question was where to put them. In some parts of Kosovo there were no prisons or the prisons had been bombed by the NATO air campaign. There was no prison system, no penal code except the old Yugoslav one and no judiciary to verify the legality of the arrest. Suspects were incarcerated in NATO bases or in prisons run by NATO troops.  

The UN set an emergency judiciary: a mobile team of one prosecutor, one defence lawyer and a judge to perform the basic review of the legality of the detention of suspects. The team visited the various detention locations by helicopter and conducted proceedings in the open according to Yugoslav law infused with some human rights guarantees. I believe, however basic and less than perfect, this provides a good example of a visible attempt by the international community to provide some form of rudimentary justice in a lawless situation. Yet, because of the absence of a functioning judicial system and proper investigation capacity, UNMIK adopted a much criticized regulation extending the period of pre-trial detention.

The examples from stability operations show the complexity between actors, roles and mandates. And that brings me to the main topic of this conference. Is there a role for the military in building the rule of law and if so, what is it and when is it applied?

1. The role of a foreign military in building the rule of law should be limited, warranted by the circumstances, clearly defined, temporary and exemplary. This is not a matter of CIMIC but of core military competencies. If crimes were committed, people need to see that law and order is maintained and that justice is done. In the early phase of an intervention it is not a matter of winning the hearts and minds of the local population but of not loosing them. When legal systems have been uprooted or collapsed by war, it may be preferable to impose judicial stop-gap measures, put basic laws and judicial systems in place, and to enforce them properly, than to have a legal and judicial void. This creates time to properly prepare far-reaching politically sensitive decisions about applicable law and judicial systems. Ideally, this is done by indigenous and civilian actors. Yet, if there is no local or foreign civilian capacity, I do see a role for the military in temporarily imposing and enforcing a basic set of laws. This should be a temporary measure and communicated to the population as such. In Kosovo and East Timor, ordinary people longed for order, security, protection and predictability. Being able provide these brings legitimacy. I believe substitution by military rule is a viable strategy as a temporary and last resort in the aftermath of war.

2. Another key role for the military is to provide physical protection to vulnerable persons essential to building the Rule of Law in a territory. For example, in Kosovo, we struggled to convince Serbian judges to stay in Kosovo. But because their security needs had not been considered seriously from the start, and nor NATO nor the UN could provide them the security they required, most of them fled to Serbia or were killed soon after NATO and the UN arrived. Serbian judges were crucial to building a multi-ethnic judiciary in Kosovo and to instilling some confidence in the Serbian minority in Kosovo that there was a future for them in Kosovo under UN-rule. By not being able to protect Serbian judges and prosecutors, the UN not only lost a multi ethnic judiciary but also a multi-ethnic Kosovo. The Serbian population fled en masse to Serbia and their properties were taken over or burned by Kosovo Albanians. Today, because of the failure to protect the Serbian professionals, including judicial professionals, the project of a multi-ethnic Kosovo has failed.

3. Another role for the military is the investigation of war crimes, the arrest of war crimes suspects and the provision of intelligence details on potential counterparts of the international community. Though this role is controversial and happens mostly under the radar, particularly because the UN lacks intelligence capabilities, the provision of crucial data on persons with a serious criminal record can be extremely helpful to civilian attempts to establish the rule of law. Too often, we don’t know who we are dealing with, and certain liaisons may be counterproductive to establishing the Rule of Law.

4. The other obvious and crucial role for the military in building the basis for the rule of law is to establish the monopoly of force of the new government. Demobilisation and disarmament of former rebel fighters is key to achieving stability and is a clear task for the military. And of course there is a clear role in Security Sector Reform (SSR) and in training new security forces. But this has to be accompanied by setting up mechanisms of oversight and accountability, which are civilian tasks.

In conclusion, I believe the role of the military in establishing the rule of law is limited to core competencies of the military, used in support of rule of law building efforts. In the early stages of an intervention, there tends to be an over-emphasis and over-reliance on the military and the build-up of local military capacities. In my view, building up the police and having a UN or EU police presence from the start is key to creating stability and a semblance of normalcy.

Yesterday it has been mentioned how important rule by example is. That also applies here.  In countries emerging from war, with war cultures, the distinct roles of the military and police may not be that clear as we understand it. An over-militarised approach to law and order, heavy-handed military patrolling of the streets, in addition to being ineffective, also depicts the wrong image: that of continuing war. Instilling a culture of the rule of law through exemplary behaviour is as important as training the security forces in skills an drills. In East Timor, the armed forces were trained but failed to understand their place in society: in barracks.  It was one of the causes that led to the rebellion in 2006. Four years after independence, the police and army were fighting each other in the streets of Dili. And Australian forces had to move back in to provide security. We had trained fighting machines but failed to provide a rule of law context. We face the same risk in Afghanistan: building a huge security apparatus in a country with weak institutions to hold them accountable.

I would like to end here. May-be I should called my presentation “Building the Rule of Law is fun.” It was fun, to be engaged on the ground. But sometimes, I must admit, I was ashamed of what we could not do, or could not do better, in the countries where we intervened or had a mandate to govern.
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